UNI TED STATES DI STRI CT COURT
DI STRI CT OF RHCDE | SLAND
Ri chard Marshal |
V. Cvil Action No. 97-420-T
United States of Anmerica

Menor andum and O der

Ri chard Marshall has noved, pursuant to 28 U S.C. § 2255, to
correct his sentence for what he contends was the Court's erroneous
failure to take into account an anendnent to 8§ 2D1.1(b) of the
United States Sentencing GCuidelines (CGuidelines) that becane

effective after he was sentenced. Because this Court finds that

the anendnent has no application to Marshall and that, in any
event, it would not have affected the sentence, his notion is
DENI ED

Backgr ound

On May 1, 1995, Marshall was convicted, after trial, of
possession of Heroin with intent to distribute in violation of 21
U S.C 88§ 841(a)(1) and (b)(1)(B). Pursuant to Guideline § 2D1.1
the presentence report (PSR) calculated Marshall's net offense
|l evel as level 26 and the applicable guideline range as 63-78
nmont hs. Marshall did not object to those cal cul ati ons and received
a sentence of 72 nonths.

At the time Marshall was sentenced, a proposed anendnent to §
2D1.1 was pending that provided for a two-level reduction in the
base of fense | evel in the case of defendants who qualified for the
"safety val ve provision” contained in 18 U S.C. § 3553 and had an

of fense |l evel of 26 or greater. U. S . S.G Anendnent 515, Appendi X



C at 417 (Nov. 1995). That amendnent eventually took effect on
November 1, 1995, six nonths after Marshall had been sent enced.

Di scussi on

Marshal | cl ains that the anendnent to 8 2D1. 1 shoul d have been
applied to his case. He relies on a very selective and erroneous
reading of 8 1B1.11. That section requires a sentencing court to
utilize the guidelines in effect on the date of sentencing unless

doing so would violate the ex post facto clause of the

Constitution. The portion upon which Marshall focuses states:
However, if a court applies an earlier edition of the
Gui del ines Manual, the court shall consider subsequent
amendnents, to the extent that such anmendnments are
clarifying rather than substantive changes.

US S G § 1B1.11.

Marshall's reliance on the quoted |anguage is msplaced for
several reasons. First, in sentencing Marshall, the Court did not
apply "an earlier edition of the Guidelines Manual." It applied
the manual in effect at the tinme of sentencing. Mreover, when an

earlier edition is applied, the only subsequent anendnents that

need to be considered are those anendnents in effect at the tine of

sent enci ng. Section 1Bl1.11 does not require retroactive
application of Cuideline amendnents adopted after a defendant has
been sent enced.

Even if post-sentencing amendnents could be considered, the
First Crcuit has held that the anmendnent cited by Marshall is
"substantive" and should not be applied retroactively. Uni t ed

States v. Sanchez, 81 F.3d 9, 12 (1st Cir. 1996).




Finally, even if the amendnent to § 2D1.1 applied
retroactively, it would not affect Marshall's sentence because
Marshal | does not qualify for the "safety val ve provisions” of 18
U S C 8 3553. Section 3553(f), which is mrrored in US. S.G 8§
5Cl1.2, requires that, in order to qualify, a defendant, anong ot her
things, nust have "truthfully provided to the Governnent all
i nformati on and evi dence the defendant has concerning the offense
or offenses that were part of the same course of conduct or of a
comon schene or plan® U S.S.G 8 5Cl.2. Inthis case, the record
is devoid of any indication that Marshall has satisfied that
requi renent. Marshall was convicted after trial and did not even
provide an acceptance of responsibility statement prior to
sentencing. Thus, the PSR states "[t] he def endant was afforded t he
opportunity to submt a statenment pertaining to his involvenent in
t he of fense now before the Court. However, as of the dictation of
this report, a statement was not submtted to the Probation
Departnent." PSR Y 16.

Concl usi on

For all of the foregoing reasons, Marshall's notion to correct
sentence i s DEN ED.
| T IS SO ORDERED,

Ernest C. Torres
United States District Judge

Date: August , 1997



